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BLAIR J. (endorsement):--
Background and Genesis of the Proceedings

1  The Canadian Red Cross Society/La Société¢ Canadienne de la Croix Rouge has sought and obtained
the insolvency protection and supervision of the Court under the Companies' Creditors Arrangement Act
("CCAA"). It has done so with a view to putting forward a Plan to compromise its obligations to
creditors and also as part of a national process in which responsibility for the Canadian blood supply is
to be transferred from the Red Cross to two new agencies which are to form a new national blood
authority to take control of the Canadian Blood Program.

2 The Red Cross finds itself in this predicament primarily as a result of some $8 billion of tort claims
being asserted against it (and others, including governments and hospitals) by a large number of people
who have suffered tragic harm from diseases contacted as a result of a blood contamination problem that
has haunted the Canadian blood system since at least the early 1980's. Following upon the revelations
forthcoming from the wide-ranging and seminal Krever Commission Inquiry on the Blood System in
Canada, and the concern about the safety of that system - and indeed alarm - in the general population as
aresult of those revelations, the federal, provincial and territorial governments decided to transfer
responsibility for the Canadian Blood Supply to a new national authority. This new national authority
consists of two agencies, the Canadian Blood Service and Héma-Québec.

The Motions

3 The primary matters for consideration in these Reasons deal with a Motion by the Red Cross for
approval of the sale and transfer of its blood supply assets and operations to the two agencies and a
cross-Motion on behalf of one of the Groups of Transfusion Claimants for an order dismissing that
Motion and directing the holding of a meeting of creditors to consider a counter-proposal which would
see the Red Cross continue to operate the blood system for a period of time and attempt to generate
sufficient revenues on a fee-for-blood-service basis to create a compensation fund for victims.

4 There are other Motions as well, dealing with such things as the appointment of additional
Representative Counsel and their funding, and with certain procedural matters pertaining generally to
the CCAA proceedings. I will return to these less central motions at the end of these Reasons.
Operation of the Canadian Blood System and Evolution of the Acquisition Agreement

S Transfer of responsibility for the operation of the Canadian blood supply system to a new authority

will mark the first time that responsibility for a nationally co-ordinated blood system has not been in the
hands of the Canadian Red Cross. Its first blood donor clinic was held in January, 1940 - when a
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national approach to the provision of a blood supply was first developed. Since 1977, the Red Cross has
operated the Blood Program furnishing the Canadian health system with a variety of blood and blood
products, with funding from the provincial and territorial governments. In 1981, the Canadian Blood
Committee, composed of representatives of the governments, was created to oversee the Blood Program
on behalf of the Governments. In 1991 this Committee was replaced by the Canadian Blood Agency -
whose members are the Ministers of Health for the provinces and territories - as funder and co-ordinator
of the Blood Program. The Canadian Blood Agency, together with the federal government's regulatory
agency known as BBR (The Bureau of Biologics and Radiopharmaceuticals) and the Red Cross, are the
principal components of the organizational structure of the current Blood Supply System.

6 Inthe contemplated new regime, The Canadian Blood Service has been designated as the vehicle by
which the Governments in Canada will deliver to Canadians (in all provinces and territories except
Quebec) a new fully integrated and accountable Blood Supply System. Quebec has established Héma-
Québec as its own blood service within its own health care system, but subject to federal standards and
regulations. The two agencies have agreed to work together, and are working in a co-ordinated fashion,
to ensure all Canadians have access to safe, secure and adequate supplies of blood, blood products and
their alternatives. The scheduled date for the transfer of the Canadian blood supply operations from the
Red Cross to the new agencies was originally September 1, 1998. Following the adjournment of these
proceedings on July 31st to today's date, the closing has been postponed. It is presently contemplated to
take place shortly after September 18, 1998 if the transaction is approved by the Court.

7 The assets owned and controlled by the Red Cross are important to the continued viability of the
blood supply operations, and to the seamless transfer of those operations in the interests of public health
and safety. They also have value. In fact, they are the source of the principal value in the Red Cross's
assets which might be available to satisfy the claims of creditors. Their sale was therefore seen by those
involved in attempting to structure a resolution to all of these political, social and personal problems, as
providing the main opportunity to develop a pool of funds to go towards satisfying the Red Cross's
obligations regarding the claims of what are generally referred to in these proceedings as the
"Transfusion Claimants". It appears, though, that the Transfusion Claimants did not have much, if any,
involvement in the structuring of the proposed resolution.

8 Everyone recognizes, I think, that the projected pool of funds will not be sufficient to satisfy such
claims in full, but it is thought - by the Red Cross and the Governments, in any event - that the proceeds
of sale from the transfer of the Society's blood supply assets represent the best hope of maximizing the
return on the Society's assets and thus of maximizing the funds available from it to meet its obligations
to the Transfusion Claimants.

9 This umbrella approach - namely, that the blood supply operations must be transferred to a new
authority, but that the proceeds generated from that transfer should provide the pool of funds from which
the Transfusion Claimants can, and should, be satisfied, so that the Red Cross may avoid bankruptcy and
continue its other humanitarian operations - is what led to the marriage of these CCAA proceedings and
the transfer of responsibility for the Blood System. The Acquisition Agreement which has been carefully
and hotly negotiated over the past 9 months, and the sale from the Red Cross to the new agencies is - at
the insistence of the Governments - subject to the approval of the Court, and they are as well conditional
upon the Red Cross making an application to restructure pursuant to the CCAA.

10 The Initial Order was made in these proceedings under the CCAA on July 20th.
The Sale and Transfer Transaction

11 The Acquisition Agreement provides for the transfer of the operation of the Blood Program from
the Red Cross to the Canadian Blood Service and Héma-Québec, together with employees, donor and
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patient records and assets relating to the operation of the Program on September 1, 1998. Court approval
of the Agreement, together with certain orders to ensure the transfer of clear title to the Purchasers, are
conditions of closing.

12 The sale is expected to generate about $169 million in all, before various deductions. That sum is
comprised of a purchase price for the blood supply assets of $132.9 million plus an estimated $36
million to be paid for inventory. Significant portions of these funds are to be held in escrow pending the
resolution of different issues; but, in the end, after payment of the balance of the outstanding
indebtedness to the T-D Bank (which has advanced a secured line of credit to fund the transfer and re-
structuring) and the payment of certain creditors, it is anticipated that a pool of funds amounting to
between $70 million and $100 million may be available to be applied against the Transfusion Claims.

13 In substance, the new agencies are to acquire all fixed assets, inventory, equipment, contracts and
leases associated with the Red Cross Blood Program, including intellectual property, information
systems, data, software, licences, operating procedures and the very important donor and patient records.
There is no doubt that the sale represents the transfer of the bulk of the significant and valuable assets of
the Red Cross.

14 A vesting order is sought as part of the relief to be granted. Such an order, if made, will have the
effect of extinguishing realty encumbrances against and security interest in those assets. I am satisfied
for these purposes that appropriate notification has been given to registered encumbrancers and other
security interest holders to permit such an order to be made. I am also satisfied, for purposes of
notification warranting a vesting order, that adequate notification of a direct and public nature has been
given to all of those who may have a claim against the assets. The CCAA proceedings themselves, and
the general nature of the Plan to be advanced by the Red Cross - including the prior sale of the blood
supply assets - has received wide coverage in the media. Specific notification has been published in
principal newspapers across the country. A document room containing relevant information regarding
the proposed transaction, and relevant financial information, was set up in Toronto and most, if not all,
claimants have taken advantage of access to that room. Richter & Partners were appointed by the Court
to provide independent financial advice to the Transfusion Claimants, and they have done so.
Accordingly, I am satisfied in terms of notification and service that the proper foundation for the
granting of the Order sought has been laid.

1S What is proposed, to satisfy the need to protect encumbrancers and holders of personal security
interests 1s,

a)  that generally speaking, prior registered interests and encumbrances against the
Red Cross's lands and buildings will not be affected - i.e., the transfer and sale
will take place subject to those interests, or they will be paid off on closing;
and,

b)  that registered personal property interests will either be assumed by the
Purchasers or paid off from the proceeds of closing in accordance with their
legal entitlement.

Whether the Purchase Price is Fair and Reasonable

16  The central question for determination on this Motion is whether the proposed Purchase Price for
the Red Cross's blood supply related assets is fair and reasonable in the circumstances, and a price that is
as close to the maximum as is reasonably likely to be obtained for such assets. If the answer to this
question is "Yes", then there can be little quarrel - it seems to me - with the conversion of those assets
into cash and their replacement with that cash as the asset source available to satisfy the claims of
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creditors, including the Transfusion Claimants. It matters not to creditors and Claimants whether the
source of their recovery is a pool of cash or a pool of real/personal/intangible assets. Indeed, it may well
be advantageous to have the assets already crystallised into a cash fund, readily available and earning
interest. What is important is that the value of that recovery pool is as high as possible.

17 On behalf of the 1986-1990 Québec Hepatitis C Claimants Mr. Lavigne and Mr. Bennett argue,
however, that the purchase price is not high enough. Mr. Lavigne has put forward a counter-proposal
which he submits will enhance the value of the Red Cross's blood supply assets by giving greater play to
the value of its exclusive licence to be the national supplier of blood, and which will accordingly result
in a much greater return for Claimants. This proposal has been referred to as the "Lavigne Proposal" or
the "No-Fault Plan of Arrangement". I shall return to it shortly; but first I propose to deal with the
submissions of the Red Cross and of those who support its Motion for approval, that the proposed price
is fair and reasonable. Those parties include the Governments, the proposed Purchasers - the Canadian
Blood Service and Héma-Québec - and several (but not all) of the other Transfusion Claimant Groups.

18  AsIhave indicated, the gross purchase price under the Acquisition Agreement is $132.9 million,
plus an additional amount to be paid for inventory on closing which will generate a total purchase price
of approximately $169 million. Out of that amount, the Bank indebtedness is to be paid and the claims
of certain other creditors defrayed. It is estimated that a fund of between $70 million and $100 million
will be available to constitute the trust fund to be set aside to satisfy Transfusion Claims.

19  This price is based upon a Valuation prepared jointly by Deloitte & Touche (financial advisor to
the Governments) and Ernst & Young (financial advisor to the Red Cross and the present Monitor
appointed under the Initial CCAA Order). These two financial advisors retained and relied upon
independent appraisal experts to appraise the realty (Royal LePage), the machinery and equipment and
intangible assets (American Appraisal Canada Inc.) and the laboratories (Pellemon Inc.). The
experience, expertise and qualifications of these various experts to conduct such appraisals cannot be
questioned. At the same time, it must be acknowledged that neither Deloitte & Touche nor Ernst &
Young are completely "independent” in this exercise, given the source of their retainers. It was at least
partly for this reason that the Court was open to the suggestion that Richter & Partners be appointed to
advise the 1986-1990 Ontario Class Action Claimants (and through them to provide independent advice
and information to the other groups of Transfusion Claimants). The evidence and submissions indicate
that Richter & Partners have met with the Monitor and with representatives of Deloitte & Touche, and
that all enquiries have been responded to.

20 Richter & Partners were appointed at the instance of the 1986-1990 Ontario Hepatitis C Claimants
Richter & Partners, with a mandate to share their information and recommendations with the other
Groups of Transfusion Claimants. Mr. Pitch advises on behalf of that Group that as a result of their due
diligence enquiries his clients are prepared to agree to the approval of the Acquisition Agreement, and,
indeed urge that it be approved quickly. A significant number of the other Transfusion Claimant groups
but by no means all - have taken similar positions, although subject in some cases to certain caveats,
none of which pertain to the adequacy of the purchase price. On behalf of the 1986-1990 Hemophiliac
Claimants, for instance, Ms. Huff does not oppose the transfer approval, although she raises certain
concerns about certain terms of the Acquisition Agreement which may impinge upon the amount of
monies that will be available to Claimants on closing, and she would like to see these issues addressed in
any Order, if approval is granted. Mr. Lemer, on behalf of the British Columbia 1986-1990 Hepatitis C
Class Action Claimants, takes the same position as Ms. Huff, but advises that his clients' further due
diligence has satisfied them that the price is fair and reasonable. While Mr. Kaufman, on behalf of Pre
86/Post 90 Hepatitis C Claimants, advances a number of jurisdictional arguments against approval, his
clients do not otherwise oppose the transfer (but they would like certain caveats applied) and they do not
question the price which has been negotiated for the Red Cross's blood supply assets. Mr. Kainer for the
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Service Employees Union (which represents approximately 1,000 Red Cross employees) also supports
the Red Cross Motion, as does, very eloquently, Ms. Donna Ring who is counsel for Ms. Janet Conners
and other secondarily infected spouses and children with HIV.

21  Thus, there is broad support amongst a large segment of the Transfusion Claimants for approval of
the sale and transfer of the blood supply assets as proposed.

22 Some of these supporting Claimants, at least, have relied upon the due diligence information
received through Richter & Partners, in assessing their rights and determining what position to take.
This independent source of due diligence therefore provides some comfort as to the adequacy of the
purchase price. It does not necessarily carry the day, however, if the Lavigne Proposal offers a solution
that may reasonably practically generate a higher value for the blood supply assets in particular and the
Red Cross assets in general. I turn to that Proposal now.

The Lavigne Proposal

23 Mr. Lavigne is Representative Counsel for the 1986-1990 Québec Hepatitis C Claimants. His
cross-motion asks for various types of relief, including for the purposes of the main Motion,

a)  an order dismissing the Red Cross motion for court approval of the sale of the
blood supply assets;

b)  an order directing the Monitor to review the feasibility of the Lavigne
Proposal'’s plan of arrangement (the "No-Fault Plan of Arrangement") which
has now been filed with the Court of behalf of his group of "creditors"; and,

¢)  an order scheduling a meeting of creditors within 6 weeks of the end of this
month for the purpose of voting on the No-Fault Plan of Arrangement.

24 This cross-motion is supported by a group of British Columbia Pre 86/Post 90 Hepatitis C
Claimants who are formally represented at the moment by Mr. Kaufman but for whom Mr. Klein now
seeks to be appointed Representative Counsel. It is also supported by Mr. Lauzon who seeks to be
appointed Representative Counsel for a group of Québec Pre 86/Post 90 Hepatitis C Claimants. I shall
return to these "Representation” Motions at the end of these Reasons. Suffice it to say at this stage that
counsel strongly endorsed the Lavigne Proposal.

25  The Lavigne Proposal can be summarized in essence in the following four principals, namely:

1. Court approval of a no-fault plan of compensation for all Transfusion
Claimants, known or unknown;

2. Immediate termination by the Court of the Master Agreement presently
governing the relationship between the Red Cross and the Canadian Blood
Agency, and the funding of the former, which Agreement requires a one year
notice period for termination;

3. Payment in full of the claims of all creditors of the Red Cross; and,

4. No disruption of the Canadian Blood Supply.

26  The key assumptions and premises underlying these notions are,
* that the Red Cross has a form of monopoly in the sense that it is the only blood

supplier licensed by Government in Canada to supply blood to hospitals;

that, accordingly, this license has "value", which has not been recognized in the

Valuation prepared by Deloitte & Touche and by Ernst & Young, and which
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can be exploited and enhanced by the Red Cross continuing to operate the
Blood Supply and charging hospitals directly on a fully funded cost recovery
basis for its blood services;

that Government will not remove this monopoly from the Red Cross for fear of
disrupting the Blood Supply in Canada;

that the Red Cross would be able to charge hospitals sufficient amounts not
only to cover its costs of operation (without any public funding such as that
now coming from the Canadian Blood Agency under the Master Agreement),
but also to pay all of its creditors and to establish a fund which would allow for
compensation over time to all of the Transfusion Claimants; and, finally,

that the no-fault proposal is simply an introduction of the Krever Commission
recommendations for a scheme of no-fault compensation for all transfusion
claimants, for the funding of the blood supply program through direct cost
recovery from hospitals, and for the inclusion of a component for a
compensation fund in the fee for service delivery charge.

27  In his careful argument in support of his proposal Mr. Lavigne was more inclined to couch his
rationale for the No-Fault Plan in political terms rather than in terms of the potential value created by the
Red Cross monopoly licence and arising from the prospect of utilizing that monopoly licence to raise
revenue on a fee-for-blood-service basis, thus leading - arguably - to an enhanced "value" of the blood
supply operations and assets. He seemed to me to be suggesting, in essence, that because there are
significant Transfusion Claims outstanding against the Red Cross, Government as the indirect purchaser
of the assets should recognize this and incorporate into the purchase price an element reflecting the
value of those claims. It was submitted that because the Red Cross has (or, at least, will have had) a
monopoly licence regarding the supply of blood products in Canada, and because it could charge a fee-
for-blood-service to hospitals for those services and products, and because other regimes M other
countries employ such a fee for service system and build in an insurance or compensation element for
claims, and because the Red Cross might be able to recover such an element in the regime he proposes
for it, then the purchase price must reflect the value of those outstanding claims in some fashion. I am
not able to understand, in market terms, however, why the value of a debtor's assets is necessarily
reflective in any way of the value of the claims against those assets. In fact, it is the stuff of the everyday
insolvency world that exactly the opposite is the case. In my view, the argument is more appropriately
put - for the purposes of the commercial and restructuring considerations which are what govern the
Court's decisions in these types of CCAA proceedings - on the basis of the potential increase in value
from the revenue generating capacity of the monopoly licence itself. In fairness, that is the way in which
Mr. Lavigne's Proposal is developed and justified in the written materials filed.

28  After careful consideration of it, however, I have concluded that the Lavigne Proposal cannot
withstand scrutiny, in the context of these present proceedings.

29 TFarley Cohen - a forensic a principal in the expert forensic investigative and accounting firm of
Linquist Avery Macdonald Baskerville Company - has testified that in his opinion the Red Cross
operating licence "provides the potential opportunity and ability for the Red Cross to satisfy its current
and future liabilities as discussed below". Mr. Cohen then proceeds in his affidavit to set out the basis
and underlying assumptions for that opinion in the following paragraphs, which I quote in their entirety:

1. In my opinion, if the Red Cross can continue as a sole and exclusive operator
of the Blood Supply Program and can amend its funding arrangements to
provide for full cost recovery, including the cost of proven claims of
Transfusion Claimants, and whereby the Red Cross would charge hospitals
directly for the Blood Safety Program, then there is a substantial value to the
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Red Cross to satisfy all the claims against it.

2. In my opinion, such value to the Red Cross is not reflected in the Joint
Valuation Report.
3. My opinion is based on the following assumptions: (i) the Federal Government,

while having the power to issue additional licences to other Blood System
operators, would not do so in the interest of public safety; (ii) the Red Cross
can terminate the current funding arrangement pursuant to the terms of the
Master Agreement; and (i11) the cost of blood charged to the hospitals would
not be cost-prohibitive compared to alternative blood suppliers. (highlighting in
original)

30  On his cross-examination, Mr. Cohen acknowledged that he did not know whether his assumptions
could come true or not. That difficulty, it seems to me, is an indicia of the central weakness in the
Lavigne Proposal. The reality of the present situation is that all 13 Governments in Canada have
determined unequivocally that the Red Cross will no longer be responsible for or involved in the
operation of the national blood supply in this country. That is the evidentiary bedrock underlying these
proceedings. If that is the case, there is simply no realistic likelihood that any of the assumptions made
by Mr. Cohen will occur. His opinion is only as sound as the assumptions on which it is based.

31 Like all counsel - even those for the Transfusion Claimants who do not support his position - I
commend Mr. Lavigne for his ingenuity and for his sincerity and perseverence in pursing his clients'
general goals in relation to the blood supply program. However, after giving it careful consideration as I
have said, I have come to the conclusion that the Lavigne Proposal - whatever commendation it my
deserve in other contexts - does not offer a workable or practical alternative solution in the context of
these CCAA proceedings. I question whether it can even be said to constitute a "Plan of Compromise
and Arrangement" within the meaning of the CCAA, because it is not something which either the debtor
(the Red Cross) or the creditors (the Transfusion Claimants amongst them) have control over to make
happen. It is, in reality, a political and social solution which must be effected by Governments. It is not
something which can be imposed by the Court in the context of a restructuring. Without deciding that
issue, however, I am satisfied that the Proposal is not one which in the circumstances warrants the Court
in exercising its discretion under sections 4 and 5 of the CCAA to call a meeting of creditors to vote on
it.

32 Mr. Justice Krever recommended that the Red Cross not continue in the operation of the Blood
Supply System and, while he did recommend the introduction of a no-fault scheme to compensate all
blood victims, it was not a scheme that would be centred around the continued involvement of the Red
Cross. It was a government established statutory no-fault scheme. He said (Final Report, Vol. 3, p.
1045):

The provinces and territories of Canada should devise statutory no-fault schemes that
compensate all blood-injured persons promptly and adequately, so they do not suffer
impoverishment or illness without treatment. I therefore recommend that, without
delay, the provinces and territories devise statutory no-fault schemes for
compensating persons who suffer serious adverse consequences as a result of the
administration of blood components or blood products.

33 Governments - which are required to make difficult choices - have chosen, for their own particular
reasons, not to go down this particular socio-political road. While this may continue to be a very live
issue in the social and political arena, it is not one which, as I have said, is a solution that can be
imposed by the Court in proceedings such as these.
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34 Iam satisfied, as well, that the Lavigne Proposal ought not to impede the present process on the
basis that it is unworkable and impractical, in the present circumstances, and given the determined
political decision to transfer the blood supply from the Red Cross to the new agencies, might possibly
result in a disruption of the supply and raise concerns for the safety of the public if that were the case.
The reasons why this is so, from an evidentiary perspective, are well articulated in the affidavit of the
Secretary General of the Canadian Red Cross, Pierre Duplessis, in his affidavit sworn on August 17,
1998. I accept that evidence and the reasons articulated therein. In substance Dr. Duplessis states that the

assumptions underlying the Lavigne Proposal are "unrealistic, impractical and unachievable for the Red
Cross in the current environment”" because,

a)  the political and factual reality is that Governments have clearly decided -
following the recommendation of Mr. Justice Krever - that the Red Cross will
not continue to be involved in the National Blood Program, and at least with
respect to Quebec have indicated that they are prepared to resort to their powers
of expropriation if necessary to effect a transfer;

b)  the delays and confusion which would result from a postponement to test the
Lavigne Proposal could have detrimental effects on the blood system itself and
on employees, hospitals, and other health care providers involved in it;

¢)  the Master Agreement between the Red Cross and the Canadian Blood Agency,
under which the Society currently obtains its funding, cannot be cancelled
except on one year's notice, and even if it could there would be great risks in
denuding the Red Cross of all of its existing funding in exchange for the
prospect of replacing that funding with fee for service revenues; and,

d)  itis very unlikely that over 900 hospitals across Canada - which have hitherto
not paid for their blood supply, which have no budgets contemplating that they
will do so, and which are underfunded in event will be able to pay sufficient
sums to enable the Red Cross not only to cover its operating costs and to pay
current bills, but also to repay the present Bank indebtedness of approximately
$35 million in full, and to repay existing unsecured creditors in full, and to
generate a compensation fund that will pay existing Transfusion Claimants (it
is suggested) in full for their $8 billion in claims.

35 Dr. Duplessis summarizes the risks inherent in further delays in the following passages from
paragraph 17 of his affidavit sworn on August 17, 1998:

The Lavigne Proposal that the purchase price could be renegotiated to a higher price
because of Red Cross' ability to operate on the terms the Lavigne Proposal envisions
is not realistic, because Red Cross does not have the ability to operate on those terms.
Accordingly, there is no reason to expect that CBS and H-Q would pay a higher
amount than they have already agreed to pay under the Acquisition Agreement.
Indeed, there is a serious risk that delays or attempts to renegotiate would result in
lower amounts being paid. Delaying approval of the Acquisition Agreement to permit
an experiment with the Lavigne Proposal exposes Red Cross and its stakeholders,
including all Transfusion Claimants, to the following risks:

(a)  continued losses in operating the National Blood Program which will reduce
the amounts ultimately available to all stakeholders;

(b)  Red Cross' ability to continue to operate its other activities being jeopardized;

(c)  the Bank refusing to continue to support even the current level of funding and
demanding repayment, thereby jeopardizing Red Cross and all of Red Cross'
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activities including the National Blood Program;

(d) CBS and H-Q becoming unprepared to complete an acquisition on the same
financial terms given, among other things, the costs which they will incur in
adjusting for later transfer dates, raising the risks of exproporiation or some
other, less favourable taking of Red Cross' assets, or the Governments simply
proceeding to set up the means to operate the National Blood Program without
paying the Red Cross for its assets.

36 These conclusions, and the evidentiary base underlying them, are in my view irrefutable in the
context of these proceedings.

37 Those supporting the Lavigne Proposal argued vigorously that approval of the proposed sale
transaction in advance of a creditors' vote on the Red Cross Plan of Arrangement (which has not yet
been filed) would strip the Lavigne Proposal of its underpinnings and, accordingly, would deprive those
"creditor" Transfusion Claimants from their statutory right under the Act to put forward a Plan and to
have a vote on their proposed Plan. In my opinion, however, Mr. Zarnett's response to that submission is
the correct one in law. Sections 4 and 5 of the CCAA do not give the creditors a right to a meeting or a
right to put forward a Plan and to insist on that Plan being put to a vote; they have a right to request the
Court to order a meeting, and the Court will do so if it is in the best interests of the debtor company and
the stakeholders to do so. In this case I accept the submission that the Court ought not to order a meeting
for consideration of the Lavigne Proposal because the reality is that the Proposal is unworkable and
unrealistic in the circumstances and I see nothing to be gained by the creditors being called to consider
it. In addition, as I have pointed out earlier in these Reasons, a large number of the creditors and of the
Transfusion Claimants oppose such a development. The existence of a statutory provision permitting
creditors to apply for an order for the calling of a meeting does not detract from the Court's power to
approve a sale of assets, assuming that the Court otherwise has that power in the circumstances.

38 The only alternative to the sale and transfer, on the one hand, and the Lavigne Proposal, on the
other hand, is a liquidation scenario for the Red Cross, and a cessation of its operations altogether. This
is not in the interests of anyone, if it can reasonably be avoided. The opinion of the valuation experts is
that on a liquidation basis, rather than on a "going concern" basis, as is contemplated in the sale
transaction, the value of the Red Cross blood supply operations and assets varies between the mid - $30
million and about $74 million. This is quite considerable less than the $169 million (+/-) which will be
generated by the sale transaction.

39 Having rejected the Lavigne Proposal in this context, it follows from what I have earlier said that I
conclude the purchase price under the Acquisition Agreement is fair and reasonable, and a price that is
as close to the maximum as is reasonably likely to be obtained for the assets.

Jurisdiction Issue

40 The issue of whether the Court has jurisdiction to make an order approving the sale of substantial
assets of the debtor company before a Plan has been put forward and placed before the creditors for
approval, has been raised by Mr. Bennett. I turn now to a consideration of that question.

41 Mr. Bennett argues that the Court does not have the jurisdiction under the CCAA to make an order
approving the sale of substantial assets by the Applicant Company before a Plan has even been filed and
the creditors have had an opportunity to consider and vote on it. He submits that section 11 of the Act
permits the Court to extend to a debtor the protection of the Court pending a restructuring attempt but
only in the form of a stay of proceedings against the debtor or in the form of an order restraining or
prohibiting new proceedings. There is no jurisdiction to approve a sale of assets in advance he submits,
or otherwise than in the context of the sanctioning of a Plan already approved by the creditors.
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42 While Mr. Kaufman does not take the same approach to a jurisdictional argument, he submits
nonetheless that although he does not oppose the transfer and approval of the sale, the Court cannot
grant its approval at this stage if it involves "sanitizing" the transaction. By this, as I understand it, he
means that the Court can "permit" the sale to go through - and presumably the purchase price to be paid
- but that it cannot shield the assets conveyed from claims that may subsequently arise - such as
fraudulent preference claims or oppression remedy claims in relation to the transaction. Apart from the
fact that there is no evidence of the existence of any such claims, it seems to me that the argument is not
one of "jurisdiction" but rather one of "appropriateness". The submission is that the assets should not be
freed up from further claims until at least the Red Cross has filed its Plan and the creditors have had a
chance to vote on it. In other words, the approval of the sale transaction and the transfer of the blood
supply assets and operations should have been made a part and parcel of the Plan of Arrangement put
forward by the debtor, and the question of whether or not it is appropriate and supportable in that
context debated and fought out on the voting floor, and not separately before-the-fact. These sentiments
were echoed by Mr. Klein and by Mr. Thompson as well. In my view, however, the assets either have to
be sold free and clear of claims against them - for a fair and reasonable price - or not sold. A purchaser
cannot be expected to pay the fair and reasonable purchase price but at the same time leave it open for
the assets purchased to be later attacked and, perhaps, taken back. In the context of the transfer of the
Canadian blood supply operations, the prospect of such a claw back of assets sold, at a later time, has
very troubling implications for the integrity and safety of that system. I do not think, firstly, that the
argument is a jurisdictional one, and secondly, that it can prevail in any event.

43 I cannot accept the submission that the Court has no jurisdiction to make the order sought. The
source of the authority is twofold: it is to be found in the power of the Court to impose terms and
conditions on the granting of a stay under section 11; and it may be grounded upon the inherent
jurisdiction of the Court, not to make orders which contradict a statute, but to "fill in the gaps in
legislation so as to give effect to the objects of the CCAA, including the survival program of a debtor
until it can present a plan": Re Dylex Limited and Others, (1995), 31 C.B.R. (3d) 106, per Farley J., at p.
110.

44  As Mr. Zarnett pointed out, paragraph 20 of the Initial Order granted in these proceedings on July
20, 1998, makes it a condition of the protection and stay given to the Red Cross that it not be permitted
to sale or dispose of assets valued at more than $1 million without the approval of the Court. Clearly this
is a condition which the Court has the jurisdiction to impose under section 11 of the Act. Itisa
necessary conjunction to such a condition that the debtor be entitled to come back to the Court and seek
approval of a sale of such assets, if it can show it is in the best interests of the Company and its creditors
as a whole that such approval be given. That is what it has done.

45 Itis very common in CCAA restructurings for the Court to approve the sale and disposition of
assets during the process and before the Plan if formally tendered and voted upon. There are many
examples where this has occurred, the recent Eaton's restructuring being only one of them. The CCAA is
designed to be a flexible instrument, and it is that very flexibility which gives it its efficacy. As Farley J.
said in Dylex, supra (p. 111), "the history of CCAA law has been an evolution of judicial interpretation”.
It is not infrequently that judges are told, by those opposing a particular initiative at a particular time,
that if they make a particular order that is requested it will be the first time in Canadian jurisprudence
(sometimes in global jurisprudence, depending upon the level of the rhetoric) that such an order has
made! Nonetheless, the orders are made, if the circumstances are appropriate and the orders can be made
within the framework and in the spirit of the CCAA legislation. Mr. Justice Farley has well summarized
this approach in the following passage from his decision in Re Lehndorff General Partner (1993), 17
C.B.R. (3d) 24, at p. 31, which I adopt:
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The CCAA is intended to facilitate compromises and arrangements between
companies and their creditors as an alternative to bankruptcy and, as such, is remedial
legislation entitled to a liberal interpretation. It seems to me that the purpose of the
statute is to enable insolvent companies to carry on business in the ordinary course or
otherwise deal with their assets so as to enable plan of compromise or arrangement to
be prepared, filed and considered by their creditors for the proposed compromise or
arrangement which will be to the benefit of both the company and its creditors. See
the preamble to and sections 4, 5, 7, 8 and 11 of the CCAA (a lengthy list of
authorities cited here is omitted).

The CCAA is intended to provide a structured environment for the negotiation
of compromises between a debtor company and its creditors for the benefit of both.
Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is
otherwise too early for the court to determine whether the debtor company will
succeed, relief should be granted under the CCAA (citations omitted)

(emphasis added)

46 In the spirit of that approach, and having regard to the circumstances of this case, I am satisfied not
only that the Court has the jurisdiction to make the approval and related orders sought, but also that it
should do so. There is no realistic alternative to the sale and transfer that is proposed, and the alternative
is a liquidation/bankruptcy scenario which, on the evidence would yield an average of about 44% of the
purchase price which the two agencies will pay. To forego that purchase price - supported as it is by
reliable expert evidence - would in the circumstances be folly, not only for the ordinary creditors but
also for the Transfusion Claimants, in my view.

47  While the authorities as to exactly what considerations a court should have in mind in approving a
transaction such as this are scarce, I agree with Mr. Zarnett that an appropriate analogy may be found in
cases dealing with the approval of a sale by a court-appointed receiver. In those circumstances, as the
Ontario Court of Appeal has indicated in Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, atp. 6
the Court's duties are,

(1)  to consider whether the receiver has made a sufficient effort to get the best
price and has not acted improvidently;
(1)  to consider the interests of the parties;

(ii1)to consider the efficacy and integrity of the process by which offers
are obtained; and,

e

(iv) to consider whether there has been unfairness in the working out of the E
process.

48 I am satisfied on all such counts in the circumstances of this case.

49 Some argument was directed towards the matter of an order under the Bulk Sales Act. Because of
the nature and extent of the Red Cross assets being disposed of, the provisions of that Act must either be
complied with, or an exemption from compliance obtained under s. 3 thereof. The circumstances
warrant the granting of such an exemption in my view. While there were submissions about whether or
not the sale would impair the Society's ability to pay its creditors in full, I do not believe that the sale
will impair that ability. In fact, it may well enhance it. Even if one accepts the argument that the
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emphasis should be placed upon the language regarding payment "in full" rather than on "impair", the
case qualifies for an exemption. It is conceded that the Transfusion claimants do not qualify as
"creditors" as that term is defined under the Bulk Sales Act; and if the claims of the Transfusion
Claimants are removed from the equation, it seems evident that other creditors could be paid from the
proceeds in full.

Conclusion and Treatment of Other Motions

50 I conclude that the Red Cross is entitled to the relief it seeks at this stage, and orders will go
accordingly. In the end, I come to these conclusions having regard in particular to the public interest
imperative which requires a Canadian Blood Supply with integrity and a seamless, effective and
relatively early transfer of blood supply operations to the new agencies; having regard to the interests in
the Red Cross in being able to put forward a Plan that may enable it to avoid bankruptcy and be able to
continue on with its non-blood supply humanitarian efforts; and having regard to the interests of the
Transfusion Claimants in seeing the value of the blood supply assets maximized.

51 Accordingly an order is granted - subject to the caveat following - approving the sale and
authorizing and approving the transactions contemplated in the Acquisition Agreement, granting a
vesting order, and declaring that the Bulk Sales Act does not apply to the sale, together with the other
related relief claimed in paragraphs (a) through (g) of the Red Cross's Notice of Motion herein. The
caveat is that the final terms and settlement of the Order are to be negotiated and approved by the Court
before the Order is issued. If the parties cannot agree on the manner in which the "Agreement Content"
issues raised by Ms. Huff and Mr. Kaufman in their joint memorandum of comments submitted in
argument yesterday, I will hear submissions to resolve those issues.

Other Motions

52  The Motions by Mr. Klein and by W. Lauzon to be appointed Representative Counsel for the
British Columbia and Quebec Pre86/Post 90 Hepatitis C Claimants, respectively, are granted. It is true
that Mr. Klein had earlier authorized Mr. Kaufman to accept the appointment on behalf of his British
Columbia group of clients, but nonetheless it may be - because of differing settlement proposals
emanating to differing groups in differing Provinces - that there are differences in interests between
these groups, as well as differences in perspectives in the Canadian way. As I commented earlier, in
making the original order appointing Representative Counsel, the Court endeavours to conduct a process
which 1s both fair and perceived to be fair. Having regard to the nature of the claims, the circumstances
in which the injuries and diseases inflicting the Transfusion Claimants have been sustained, and the
place in Canadian Society at the moment for those concerns, it seems to me that those particular
claimants, in those particular Provinces, are entitled if they wish to have their views put forward by
those counsel who are already and normally representing them in their respective class proceedings.

53 T accept the concerns expressed by Mr. Zarnett on behalf of the Red Cross, and by Mr. Robertson
on behalf of the Bank, about the impact of funding on the Society's cash flow and position. In my earlier
endorsement dealing with the appointment of Representative Counsel and funding, I alluded to the fact
that if additional funding was required to defray these costs those in a position to provide such funding
may have to do so. The reference, of course, was to the Governments and the Purchasers. It is the quite
legitimate but nonetheless operative concerns of the Governments to ensure the effective and safe
transfer of the blood supply operations to the new agencies which are driving much of what is happening
here. Since the previous judicial hint was not responded to, I propose to make it a specific term and
condition of the approval Order that the Purchasers, or the Governments, establish a fund - not to exceed
$2,000,000 at the present time without further order - to pay the professional costs incurred by
Representative Counsel and by Richter & Partners.
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54 The other Motions which were pending at the outset of yesterday's Hearing are adjourned to
another date to be fixed by the Commercial List Registrar.

55  Orders are to go in accordance with the foregoing.
BLAIR J.

qp/s/aaa/mjb/qlmjb
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